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Serving the Construction Industry Since 1971 
 

Grievances and Arbitrationsi 

 

Chicago Regional Council of Carpenters Arbitrations 

 
MARBA has received no arbitration requests in the past month.      
 

Laborers Joint Grievance Committee 

 
The Laborers Joint Grievance Committee did not meet in September.  The next JGC 
meeting is scheduled for October 31, 2017, beginning at 9:00 a.m. at the MARBA office.   
 
Operating Engineers Joint Grievance Committee 

 
The Operating Engineers Joint Grievance Committee met on Wednesday, September 13, 
2017, at the MARBA office to hear four (4) grievances. The first grievance involved a 
Union member who failed a drug test.  The JGC members, after hearing the facts, denied 
the grievance.  The second grievance involved a contractor’s alleged use of a non-
bargaining unit member on a piece of equipment.  The contractor failed to appear and an 
award was issued in favor of the Union.   
 
The third grievance also involved a contractor’s alleged use of a non-bargaining unit 
member on a piece of equipment.  This contractor did not appear at the hearing and an 
award was issued in favor of the Union.  The last grievance involved an expelled owner-
operator who was alleged to have been doing bargaining unit work.  After hearing the 
testimony of the Union and the contractor, as well as receiving the evidence, the JGC 
ruled in favor of the Union.  The next meeting of the JGC will be on November 8, 2017, 
beginning at 8:30 a.m., at the Local 150 offices.  There are currently five (5) grievances 
scheduled to be heard.    
 

Teamsters Joint Grievance Committee 

 
There was no meeting in September.  The next meeting is scheduled for October 26, 
2017, at a location to be determined.     
 

Collective Bargaining/Labor Issues 

 

Wage Package Information and 2018 Contracts Expiring 

 

MARBA is in the process of updating wage package information for trades in the 
Chicago area.  Once finalized it will be posted on the MARBA website.  Additionally, a 
preliminary list of contracts expiring in 2018 will be posted on the website.  Both 
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documents will be posted next week.  They can be accessed under the “Resources” tab.   
If you are aware of any contracts due to expire at any point in 2018 that are not already 
listed please contact MARBA at info@marba.org.  
 

Industry News 

 

NLRB Fully Constituted for Time Being  

 

On September 25, 2017, the United States Senate confirmed William Emanuel to fill the 
final seat on the National Labor Relations Board.  The seat (along with the seat recently 
filled by Marvin Kaplan, see July/August MARBA Matters) had been vacant for a 
lengthy period.  Emanuel and Kaplan join Chairman Philip Miscamarra to form a 
Republican majority on the Board for the first time in over a decade.  This majority will 
be short lived as Chairman Miscamarra announced he is retiring from the Board when his 
term ends on December 16, 2017. 
 
Many in the field of labor law/relations expect the Board to attempt to roll back some of 
the rules previously instituted under the Obama era Board.  This roll back may not 
happen as quickly was some would hope though.  The Board’s General Counsel, Richard 
Griffin, who serves as the gatekeeper to the Board, determining what cases make it to the 
Board for resolution, was appointed by former President Obama and still will be serving 
through November.  Prior to serving as the General Counsel to the NLRB, Mr. Griffin 
served as the General Counsel to the International Union of Operating Engineers.     
 

New York Teamsters Vote to Reduce Benefits   
 
The New York State Teamsters Conference Pension and Retirement Fund participants 
voted to enact benefit reductions.  The application for benefit reductions was approved by 
the Department of the Treasury in early August.  Pursuant to the Multiemployer Pension 
Reform Act (MPRA) the benefit reduction must go into effect unless a majority of 
participants and beneficiaries vote to reject the benefit reduction. 
 
The voting period ran from August 16, 2017, to September 6, 2017.  There were 34,636 
eligible voters.  28% of voters (9,788) voted against the benefit reduction.  Only 12% 
voted for the benefit reduction (4,081).  The remaining 60% (20,767) voters did not cast a 
ballot in favor of or against the benefit reduction.  However, under the MPRA a non-vote 
counts as a vote in favor of.  The benefit reduction will take effect October 1, 2017. 
 
Construction Outlook for 2018 Remains Solid Although Challenges Remain  

 

According to a survey from U.S. Chamber of Commerce and the USG Corp., 95% of 
commercial construction contractors expect revenue to grow or remain stable over the 
next 12 months.  The survey included 206 respondents and was conducted July 12-19.  
The results also indicated 93% of respondents expect profit margins to stay the same or 
increase over the next 12 months.  Although the survey results were positive, there was 
some skepticism expressed due to a skilled labor shortage and its impact on the industry.   
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State of the Economy 

 

Economic Indicators 
 
Unemployment Rate   August 2017 U.S. 4.4%, Illinois 5.0% (41st) 
       
Labor Participation Rate  August 2017 = 62.9%, July 62.9%  
 
CPI (All Urban Consumers) August 2017 versus August 2017 = 1.9% 
 
Union Membership                  2016 = 10.7% (Private Sector 6.4%), 2015 = 11.1% 
  
30 Year Fixed Mortgage         August 3.88%, down 0.08% from July 3.97% 
 
15 Year Fixed Mortgage  August 3.16%, down 0.08% from July 3.24% 
      
Brent Crude Oil Price   $   56.79 per barrel (as of September 29, 2017) 
     $ 145.61 per barrel all time high July 2008 
     $     2.23 per barrel all time low May 1970 
 
Privately Owned New   5.7% above the revised July rate (+/-2.0%)* 
Housing Building Permits  8.3% above the August 2016 estimate (+/-1.6%) 
      
 
Privately Owned New   0.8% below the revised July rate (+/-9.6%)* 
Housing Starts  (May)   1.4% above the August 2016 estimate (+/-8.9%) 
     
DJIA  22,405.09 as of September 29, 2017  
 

Janik’s J.D.  – An Update on Labor/Construction Legal Issues  

Aaron Janik – Executive Director MARBA 

 

7th Circuit Rules ADA Reasonable Accommodation Does Not Require Extended Leave  
 

The 7th Circuit recently issued a decision holding that an employer who terminated an 
employee for requesting an extended leave under the ADA after exhausting his FMLA 
leave did not discriminate against the employee for refusing to provide such additional 
leave. 
 
In Severson v. Heartland Woodcraft, Inc. the employee in question worked as a fabricator 
for approximately seven (7) years, 2006-2013.  A position the Court called “physically 
demanding”.  In 2010, the employee was diagnosed with a condition that caused 
degenerative changes in his back, neck and spinal cord.  This condition did not hamper 
his ability to work but for certain occasions.  After earning promotions to several 
positions throughout his tenure the employee was demoted on June 5, 2013.  He was 
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notified of this in a meeting with company officials.  He never worked in his demoted 
position having “wrenched” his back at home on the same day causing him to leave work 
early.  He subsequently took a leave of absence due to back pain.   
 
The leave of absence was pursuant to the Family Medical Leave Act.  He was in 
communication throughout the 12 weeks leave with company officials who continually 
approved his leave.  On August 13, he informed company officials he would need to 
undergo surgery to correct the problem.  The surgery was scheduled for August 27, the 
same day his 12-week FMLA leave was due to expire.  On August 26, company officials 
told the employee over the phone his employment would end when his FMLA expired 
(August 27) and he was able to reapply for his position once he was medically cleared to 
work. 
 
The employee underwent surgery on August 27 and was fully cleared to work on 
December 5.  He did not reapply for his position, rather, he sued alleging a violation of 
the ADA for failing to accommodate his physical disability.  He indicated there were 
three accommodations the company should have made but did not: 1) offering him a two-
to-three month leave, 2) transfer to a vacant job, or 3) a temporary light duty position 
with no heavy lifting.  The company filed for summary judgment and the District Court 
granted its motion.  The employee appealed with the EEOC filing an amicus curiae brief 
seeking reversal.  The 7th Circuit affirmed the District Courts ruling.   
 
The Court relied on its decision in Byrne v. Avon Products, Inc.  In Byrne, the Court held 
“[a]n inability to do the job’s essential tasks means that one is not ‘qualified’; it does not 
mean that the employer must excuse the inability.”  Further the Court found, “the ADA 
applies only to those who can do the job”, whereas the “FMLA protects up to 12 weeks 
of medical leave, recognizing that employees will sometimes be unable to perform their 
job duties due to a serious health condition.”  (Emphasis in the original).  Again, relying 
on Byrne, the Court found a medical leave spanning multiple months does not permit the 
employee to perform the essential functions of his job. To the contrary, the “[i]nability to 
work for a multi-month period removes a person from the class protected by the ADA. 
 
The EEOC attempted to argue the length of leave does not matter.  The Court rejected 
this argument finding that the ADA would in effect be turned into an open-ended FMLA 
statute.  The Court ruled that the other two “accommodations” put forth by the employee 
were not covered as there was no evidence any vacant positions were available at the 
time of his termination and the employer’s policy regarding light duty positions vested 
discretion in the employer.  It was apparent from the evidence the employer’s light duty 
positions were typically only two days long.  The Court found they were “acts of grace.”  
They held employers that bends over backwards to accommodate a disabled worker…. 
must not be punished for its generosity.”  The case can be accessed here: goo.gl/LZL21M 

 
Supreme Court Agrees to Hear Illinois Union Fee Case 

 
In a case out of the Illinois public sector, the United States Supreme Court has agreed to 
hear a case regarding an Illinois law which allows for the collection of agency fees by 
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Unions.  The case, Janus v. AFMSCE 16-1466, was originally filed by Governor Rauner 
upon him taking office.  Mark Janus, a member of AFMSCE, became lead Plaintiff when 
the court ruled Governor Rauner did not have a legal right to challenge the law.  The case 
is similar to the Fredrichs v. California Teachers Association which was deadlocked at 
the Supreme Court in 2016, 4-4, due to the death of Justice Scalia.  At the time, many 
pundits thought the Friedrichs case was going to overturn the case of Abood v. Detroit 

Board of Education.  The Abood case set in place the proposition that Unions can collect 
fees from workers who are not members to cover costs associated with the benefits of 
collective bargaining (i.e. wage increase, fringe benefits, etc.).  
 
With the appointment of Justice Gorsuch by President Trump to replace Justice Scalia 
some experts are speculating that the Abood holding will be overturned (5-4).  A few 
industry insiders are calling such a potential decision a “death knell” for public sector 
unions.  Although this case will not impact private sector unions initially, it is still an 
important case to watch in the labor law field.    
 

Upcoming Seminars/Events 

 

IIIFFC Prevailing Wage Seminar 

 
Learn about the Illinois Prevailing Wage Act, how to ensure compliance with the Act, 
and the changing landscape of prevailing wage coverage.   
 

Date:  Wednesday, October 25, 2017   
Time:   8:00 a.m. to 2:00 p.m. 
Location: Double Tree Downers Grove 
 2111 Butterfield Road 
 Downers Grove, IL 60515 
Cost:  Complimentary 
Contact: lbyrne@iiiffc.org by Wednesday, October 18, 2017 

 

 

NLRA and Other Laws: Off Duty Conduct and Workplace Controversies 

 
Come hear Regional Director for Region 13 of the NLRB, Peter Sung Ohr and other 
speakers discuss this exciting topic.   
 
Date:  Thursday, October 5, 2017    
Time:   11:30 a.m. Registration/Presentation 12:00 p.m. to 1:30 p.m. 
Location: John Marshall Law School 

304 S. State - Room 1200B 
Chicago, Illinois 

Cost:  $20.00 member/$25.00 non-member (box lunch served) 
Contact: rich@richblackwell.com  
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Calendar 

 
October 3 7:00 a.m. Welfare Board Meeting 150 (Countryside) 
October 10 10:00 a.m.  Investment Committee Meeting (Countryside)  

October 5 10:30 a.m. Association Executives Meeting (Des Plaines) 
October 10 8:00 a.m. CCA Pension Liability Seminar (Oakbrook) 
October 16-20 8:00 a.m. CLE Training (Chicago) 
October 25 8:00 a.m. IIIFFC Prevailing Wage Seminar (Downers Grove) 
October 26 9:00 a.m. Teamsters Joint Grievance Committee (TBD) 
October 31 9:00 a.m. Laborers Joint Grievance Committee (MARBA Office)  
                                                 
Did You Know: The Pennsylvania Turnpike opened to traffic in October 1940. It is considered the first US 
superhighway.  Born on October 3 was Lindsay Buckingham of Fleetwood Mac (1949) as well as Madison 
Janik (2012).  Happy Birthday Madison!  
 
i Information for MARBA Matters was obtained from the following sources: BNA Construction Labor 
Reports, Crain’s Chicago Business, Northwest Times of Indiana, Chicago Tribune, and Sun-Times, CDQ, 
and the BLS, as well as various websites and other publications.  
 
* 90% confidence interval includes zero. The Census Bureau does not have sufficient statistical evidence to 
conclude that the actual change is different from zero.   
http://www.census.gov/construction/nrc/pdf/newresconst.pdf 




